Documented Impacts

It is beyond dispute that sage-grouse populations are declining throughout the West.  This decline was recognized over 50 years ago, and land-management agencies have been presented with various voluntary “guidelines” for protecting sage-grouse habitat for over 30 years, yet the future of sage-grouse remains bleak.  See Clait E. Braun, Guidelines for Maintenance of Sage Grouse Habitats, Wildlife Society Bulletin, Vol. 5, No. 3 (Fall 1977), at 99.  According to a report issued by the Western Association of Fish and Wildlife Agencies (WAFWA), a regional association of state fish and wildlife agencies, sage-grouse have been extirpated from 44% of their historic range.  See Conservation Assessment of Greater Sage-Grouse and Sagebrush Habitats, J. Connelly, et al. (WAFWA, June 2004) ES-4.  Analyzing data for the period 1965-2003, the Conservation Assessment concluded that remaining sage-grouse populations declined by half in the period 1965-1985, and experienced a further 30% drop since 1985.  Conservation Assessment 6-71 to 6-72.  While portions of Wyoming are currently considered sage-grouse strongholds, populations in Wyoming have been declining over the last half of the 20th century.  Matthew J. Holloran and Stanley H. Anderson, Greater Sage-Grouse Research in Wyoming:  An Overview of Studies Conducted by the Wyoming Cooperative Fish & Wildlife Research Unit Between 1994 and 2005 (2005).     

Given these long-term population declines, and after considering the threats facing sage-grouse, including livestock grazing and energy development, the authors of the Conservation Assessment were not optimistic about the future of the sage-grouse.  Conservation Assessment ES-5.  Indeed, even where sage-grouse populations appear relatively secure, such as in certain areas of Wyoming, sage-grouse may still face extinction due to the time lag between habitat loss and ultimate population collapse.  John W. Connelly et al., Guidelines to Manage Sage Grouse Populations and Their Habitats, Wildlife Society Bulletin (28)4: 981 (2000); see also Matthew J. Holloran, Greater Sage-Grouse Population Response to Natural Gas Field Development in Western Wyoming (2005), 57 (“Mean extinction time for the population of birds that was present before gas field development was estimated at 19 years.”). The impacts analyzed in the Conservation Assessment, as well as in other scientific literature, including BLM’s own documents, are as follows:

Grazing-Related Impacts

Sage-grouse are sagebrush obligates, and their populations are closely tied to the quantity and quality of sagebrush habitats, habitats that have been declining for at least the last 50 years.  Glenn A. Hockett, Livestock Impacts on the Herbaceous Components of Sage Grouse Habitat:  A Review, Intermountain Journal of Science, Vol. 8, No. 2, 105 (2002); (Connelly et al. 2000), 967.  Leks, or breeding display sites, typically occur in open areas surrounded by sagebrush.  (Connelly et al. 2000), 970.  Another part of the sagebrush habitat, the herbaceous understory, is critical to the seasonal needs of the sage grouse.  (Hockett 2002), 105.  Grasses provide cover and forbs food in breeding, nesting, and early brood-rearing habitat.  (Hockett 2002), 106.  Nesting success is positively correlated with the presence of sagebrush and relatively thick grass and forb cover.  (Hockett 2002), 107.  Hens will move their brood five or more miles from the nest within ten days of hatching, and the young chicks depend on lush green forbs and insects in this early brood-rearing habitat during their first few weeks of life.  Southwest Wyoming Sage-Grouse Conservation Assessment and Plan (2007) (“Southwest Wyoming Plan”), 17; (Hockett 2002), 107.  Riparian meadows within the sagebrush steppe provide summer and fall habitat for brood-rearing.  (Hockett 2002), 106.  With snowfall accumulation, sage-grouse move from a few miles to over 50 miles onto winter range.  Southwest Wyoming Plan, 18.  Sagebrush provides cover throughout the year, and accounts for 100% of the sage-grouse diet during winter.  (Hockett 2002), 106.  Unfortunately for the sage-grouse, livestock have grazed most of its habitat; scientists identify livestock grazing as an important factor associated with the widespread decline and degradation of sage-grouse habitat.  (Hockett 2002), 107; see also Sage-Grouse Habitat Management Guidelines for Wyoming (July 24, 2007) (“Wyoming Guidelines”), 6 (recognizing that grazing “has the greatest potential to impact sagebrush habitats because it is the principle land management practice that affects herbaceous composition, cover, and height”).

Livestock grazing began impacting sage-grouse habitat in the mid-1800s; by the turn of the century, an estimated 26 million cattle and 20 million sheep grazed the West.  Richard F. Miller and Lee L. Eddleman, Spatial and Temporal Changes of Sage-Grouse Habitat in the Sagebrush Biome, Oregon State University Agricultural Experiment Station, Technical Bulletin 151 (2001), 19.  By the 1930s, grazing capacity of much of the western rangelands had declined 60 to 90 percent.  (Miller and Eddleman 2001), 19.  Mechanical and chemical methods were used to increase forage production for livestock and reduce or remove sagebrush.  Conservation Assessment 7-28.  The area of sagebrush “treated” between 1940 and 1994 on BLM land totaled over 180,000 km2.  Conservation Assessment 7-28.  Excessive stocking and little management caused major changes in the composition of the plant community throughout the West.  (Miller and Eddleman 2001).  For example, improper grazing depleted the grass and forb understory and facilitated invasions by exotic plants species due to loss of understory, altered soils, or loss of soil crusts.  Conservation Assessment 7-29.  Excessive livestock and year-long or season-long grazing in the late 1800s and into this century resulted in severe degradation of riparian areas, resulting in the decreased availability of succulent forbs, and a shift towards more xeric adapted plants.  (Miller and Edelman 2001), 23.

The harms of the past continue today.  See, e.g., Conservation Assessment 7-28 (“Large numbers of treatments continue on public lands across the sagebrush biome.”).  Grazing harms sage-grouse by removing grass and forb cover that conceals nests from predators.  (Hockett 2002), 107-108.  Consumption of forbs by livestock – which select the most lush, palatable, and nutritious forage species first – can be significant, and limits their availability for sage-grouse.  (Hockett 2002), 108.  And scientists have found that the conventional wisdom suggesting 50% use actually results in range deterioration on semi-arid grasslands.  (Hockett 2002), 108.  Annual grazing in nesting habitat, regardless of the timing, can negatively impact the following year’s nesting success.  Greater Sage-Grouse Research (2005), 27.  Indeed, the mere presence of livestock can cause sage-grouse to abandon their nests.  U.S. Fish & Wildlife Service, 12-Month Finding for Petitions to List the Greater Sage-Grouse as Threatened or Endangered, 70 Fed. Reg. 2244, 2259 (January 12, 2005).  Grazing also reduces water infiltration rates, compacts soils, and increases oil erosion, all of which lead to an increased invasion of weeds that ruins sage-grouse habitat.  12-Month Finding, 70 Fed. Reg. at 2259.  Livestock trampling further destroys biological soils crusts, which help stabilize soils from wind and water erosion, contribute to soil productivity, retain moisture, aid seedling establishment, and prevent the invasion of cheatgrass.  Partners in Flight, Managing Sagebrush Habitats for Bird Communities (1999); see also (Miller and Edelman 2001), 24 (“Poor grazing practices change the proportion of the shrub, grass and forb functional groups, increase opportunity for invasion and dominance of introduced annuals, shorten the growing season, and can cause an overall decline in site potential through loss of topsoil.”). 

As for riparian areas, grazing in summer and early fall can result in degraded “sacrifice areas” and the loss of wetland plants.  (Hockett 2002), 109.  Poor livestock distribution, and improper season and/or duration of use keeps some riparian areas in poor condition.  (Miller and Edelman 2001), 23.  These traditional brood-rearing areas are particularly susceptible to livestock concentrations and grazing damage.  (Hockett 2002), 109.  Specifically, livestock grazing degrades riparian habitat by consuming and trampling native vegetation, compacting soils, trampling streambanks, lowering the water table, widening stream channels, and increasing erosion.  Warren P. Clary and Bert F. Webster, Managing Grazing of Riparian Areas in the Intermountain Region (USDA 1989).  Impacts from grazing in riparian areas are particularly harmful because cattle spend a disproportionate amount of time in riparian areas – “five to 30 times higher than expected based on the extent of the riparian area.”  (Clary and Webster 1989). 

Range management practices designed to improve livestock distributions, such as water developments, may lead to trailing, trampling, and localized overgrazing of preferred upland sage grouse habitat.  (Hockett 2002), 110.  In other words, water developments in upland areas artificially concentrate livestock in important sage-grouse habitats, thereby exacerbating grazing impacts in those areas through vegetation trampling, soil compaction, and forage competition.  See 12-Month Finding, 70 Fed. Reg. at 2259.  Diverting water sources has the secondary effect of drying up the riparian areas from which the water came, further reducing habitat important to sage-grouse.  See 12-Month Finding, 70 Fed. Reg. at 2259.  Sage-grouse, of course, are more vulnerable to environmental stresses and predation under deteriorated habitat conditions.  (Hockett 2002), 110.    

One of the most notable threats to the persistence of sagebrush is that of invasive plants, primarily cheatgrass.  Soils disturbed by livestock, as well as by the construction of infrastructure to support oil and gas development, invite cheat grass and other noxious weed invasions.  In 1996, the spread of invasive species and noxious weeds was estimated to be at least 2,300 acres per day on BLM lands alone.  BLM National Sage-Grouse Habitat Conservation Strategy, 1.4.1 Guidance for the Management of Sagebrush Plant Communities for Sage-Grouse Conservation (2004) (“BLM Sagebrush Guidance”), 7.  Generally, in addition to its displacement of native understory species, cheatgrass leads to an increased risk of wildfires that eliminate sagebrush overstory.  Conservation Assessment 7-7.  Specifically, cheatgrass readily out-competes native plant species for water and nutrients.  Conservation Assessment 7-14.  Because cheatgrass creates a bed of continuous, fine fuel that carries easily fires easily, it leads to increased fire intensity and frequency, which, in turn, may eliminate eliminates native forbs and grasses, and results in a self-perpetuating stand of cheatgrass.  Conservation Assessment 7-14; Partners in Flight (1999).  While cheatgrass has yet to overtake Wyoming, Wyoming-basin big sagebrush is a cover type at high risk of displacement by cheatgrass.  Conservation Assessment 7-17.

To facilitate grazing management, BLM has constructed miles of fences across Wyoming, and these fences negatively impact livestock in various ways.  In addition to facilitating the spread of exotic plants, fences potentially increase mortality of sage-grouse by increasing predation rates by increasing the number of perches for raptors.  Conservation Assessment 7-35.  Other effects include the potential to create a predator corridor along fences, and habitat fragmentation.  12-Month Finding, 70 Fed. Reg. at 2257.  Consequences of fragmentation include competition for fewer suitable nesting sites, reduced food supplies, and the isolation of breeding habitat from brood-rearing areas and leks from nesting habitat.  BLM Sagebrush Guidance, 12.    

Impacts Related to Oil and Gas Development

The development of oil and gas resources in Wyoming similarly harms sage-grouse.  The Conservation Assessment underscored that future increases in oil and gas development are likely in remaining sage-grouse core population areas, where the largest domestic reserves are located.  Conservation Assessment 13-7.  For example, an analysis of the pace of development shows that Wyoming’s Powder River Basin is likely to be drilled at 80 acres spacing in less than 20 years, “leaving sage-grouse no place else to go.”  David E. Naugle et al., Sage Grouse Population Response to Coal-bed Natural Gas Development in the Powder River Basin:  Completion Report (2006), 5.
  A 2002 report prepared for the U.S. Department of Energy estimates the amount of technically recoverable coal-bed natural gas (CBNG) in the Powder River Basin alone to be up to 39 trillion cubic feet (Tcf).  U.S. Department of Energy, Powder River Basin Coalbed Methane Development and Produced Water Management Study (November 2002) ES ix, 3-2.  Thus, energy development in Wyoming is, and will continue to be long into the future, a threat to the continued viability of sage-grouse.  See, e.g., 12-Month Finding, 70 Fed. Reg. at 2264 (“Energy development was identified by the expert panel as the most significant extinction risk to the greater sage-grouse in the eastern portion of its range [including Wyoming].”). 

CBNG development has substantial negative impacts on sage grouse populations.  Sage grouse avoid areas with CBNG development during the breeding season, as well as winter, even though 70-80% of all sagebrush is within 200 meters of CBNG infrastructure.  (Naugle et al. 2006), 5, 10, 11-12.  CBNG development in the Powder River Basin alone is expected to result in the loss of over 53,000 acres of sagebrush habitat by 2011, compared with 5,000 acres of current habitat loss.  12-Month Finding, 70 Fed. Reg. at 2262.  And this figure does not include the damage associated with proposed, estimated 5,300 miles of power lines, 17,700 miles of roads, and 20,800 miles of pipelines. 12-Month Finding, 70 Fed. Reg. at 2262.

Impacts of oil and gas development include habitat fragmentation and direct loss of habitat for well pads, roads, and pipelines.  Conservation Assessment 7-40; (Connelly et al. 2000), 974.  Construction of such infrastructure, as well as the resulting vehicle traffic, impacts nesting success.  Conservation Assessment 7-40.  Roads may directly influence exotic plant dispersal, fragment habitat, and result in increased noise, while the accompanying power poles and power lines create perches and nesting platforms for raptors.  Conservation Assessment 7-41; 12-2; see also 12-Month Finding, 70 Fed. Reg. at 2256 (“Power poles increase a raptor’s range of vision, allow for greater speed during attacks on prey, and serve as territorial markers.”).  Power lines may limit sage-grouse use within 1 km in otherwise suitable habitat, further fragmenting sage-grouse habitat.  12-Month Finding, 70 Fed. Reg. at 2256.  Sage-grouse may avoid road areas because of traffic noise, visual disturbance, pollutants, and predators moving along a road.  12-Month Finding, 70 Fed. Reg. at 2258.  Scientists suggest that roads may be the most important impact of oil and gas development due to their continued use even after drilling and production have ceased. 12-Month Finding, 70 Fed. Reg. at 2258.    

Female sage-grouse disturbed on leks by natural gas development must move farther from the lek to nest, and even then have lower nesting success relative to less disturbed sage-grouse.  Matthew J. Holloran, Greater Sage-Grouse Population Response to Natural Gas Field Development in Western Wyoming (2005), 17.  Natural gas field development within 3-5 km of active leks can lead to drastic declines in breeding populations because, among other things, male lek attendance declines – approaches zero – as the lek becomes more centrally located within the developing gas field.  (Holloran 2005), 49, 108-109.  Furthermore, sagebrush-dependent species seeking to avoid development may be forced into adjacent areas that may lack essential habitat components, and there face increased mortality, decreased reproductive success, and further population declines.  David E. Naugle et al., Sage Grouse Population Response to Coal-bed Natural Gas Development in the Powder River Basin:  Interim Progress Report (2006).

Addressing Impacts

Scientists stress repeatedly the importance of accurate resource inventories and assessments in land management planning.  BLM itself recognizes its obligation to determine the locations, population trend, and habitat needs of sage-grouse, a sensitive species, to inform its management decisions.  See BLM Manual 6840 - Special Status Species Management, .06 (“BLM shall (1) Determine the distribution, abundance, reasons for the current status, and habitat needs for candidate [and sensitive] species occurring on lands administered by BLM [, and] (2) … Monitor[] populations and habitats of candidate [and sensitive] species to determine whether management objectives are being met.”) (emphasis added); see also BLM Sagebrush Guidelines (2004), 24 (“Monitoring populations and habitat is crucial to conserving and protecting [sage-grouse] habitat.”).  Thus, before making management decisions, agencies should identify the planning area as occupied, unoccupied, or historic sage-grouse habitat.  Wyoming Guidelines (2007), 18.  All documented historical habitats should be considered potential habitat unless information shows otherwise.  BLM Sagebrush Guidelines (2004), 25.  All active and historic leks in the area should be identified; and the area should be surveyed in late March through April to search for new leks.  Wyoming Guidelines (2007), 18.   

Agencies must then determine if the sage-grouse population is migratory.  (Connelly et al. 2000), 975.  If it is, migration routes and seasonal habitats must be identified to allow for meaningful management decisions.  (Connelly et al. 2000), 975.  Seasonal habitats must also be mapped for non-migratory populations.  BLM Sagebrush Guidelines (2004), 24-25.  Breeding populations should be assessed each year.  (Connelly et al. 2000), 975.  As for habitat needs, BLM must consider all segments of the sage-grouse life-cycle:  breeding, nesting, brood-rearing, and wintering.  (Miller and Edelman 2001), 23.  To that end, all areas used by sage-grouse during winters, as well as potential mid to late summer brood-rearing areas, should be mapped and given special protection from disturbances.  (Braun 2002), 10; see BLM Sagebrush Guidelines (2004), 24.  At a minimum, seasonal habitats within three miles of leks should be identified through habitat inventories, and the quality of that habitat must be assessed.  Wyoming Guidelines (2007), 19.  

Only after the necessary data is gathered can BLM make a NEPA-compliant land management decision informed by the best available science.  Specifically, BLM should manage breeding habitat, which is where lek attendance, nesting, and early brood-rearing occur, to support 15-25% canopy cover of sagebrush in breeding habitat, 10-25% in brood-rearing habitat, and 10-30% in wintering habitat; herbaceous cover averaging (18cm in height, with (15% canopy cover for grasses and (10% for forbs; and a diversity of forbs during spring.  (Connelly et al. 2000), Table 3, 977; see also BLM Sagebrush Guidelines, 21 (recommending that season of use, numbers of livestock, and grazing intensity be changed to promote the growth of grasses and forbs needed by sage-grouse).  At least 80% of breeding and brood-rearing habitats should be maintained within these prescribed conditions. (Connelly et al. 2000), Table 3, 977. 

For nonmigratory sage-grouse where sagebrush is not distributed uniformly, BLM should protect sagebrush and herbaceous understory within 5 km of occupied leks; where sagebrush is distributed uniformly, a 3.2 km buffer should be used.  (Connelly et al. 2000), 978; but see (Holloran 2005, Appendix A-10 (noting that only 64% of nests are located within 5 km of leks and recommending a minimum buffer of 5 km, even in contiguous habitats, and also protection for any identified nesting habitat, regardless of distance from leks); Clait E. Braun, A Review of Sage-Grouse Habitat Needs and Sage-Grouse Management Issues for the Revision of the BLM’s Pinedale District Resource Management Plan (2002) (recommending 3-mile buffer); Wyoming Guidelines (2007), 20 (recognizing that a two-mile buffer includes only 45% of the nest sides and so is “only a limited protective measure”).  For migratory populations, BLM should identify and protect breeding habitats within 18 km of leks.  (Connelly et al. 2000), 978.  In areas of large-scale habitat loss (40% or more of original breeding habitat), all remaining habitat must be protected from additional degradation.  (Connelly et al. 2000), 978. 

As for utilization rates, scientists determined that “moderate use” – removal of an average of 43% of the primary forage species – results in range deterioration in semi-arid grasslands.  Thus, one scientist recommended no more than 30-35% use, while another suggested that only 25-30% use be allowed.  (Braun 2006), 7.  Furthermore, grazing should not be allowed until after June 20 and all livestock should be removed by August 1 to allow for herbaceous growth to provide cover to benefit sage-grouse the following spring.  (Braun 2006), 7.  And where forage production in sage-grouse habitat is less than 200 pounds of herbaceous vegetation per year, livestock grazing should not be permitted at all.  (Braun 2006), 7.  Land managers should avoid season-long grazing, and maintain sustainable stocking levels.  Wyoming Guidelines (2007), 25.  Where grazing management is not, or cannot, resulting in quality habitat for sage-grouse, BLM should consider short-term livestock exclusion from the area.  BLM Sagebrush Guidelines (2004), 22.  

Scientists also caution against the use of “range improvements.”  Land managers are directed to avoid water developments in spring, summer, and fall habitat because they significantly concentrate livestock and increase forage use, trailing, and soils compaction that fragment sagebrush habitat.  (Hockett 2002), 111.  These heavy use areas can extend up to 0.8 km away from the site, providing a niche for noxious weeds, such as cheatgrass, to take hold.  (Hockett 2002), 111.  Seeps, springs, wet meadows and riparian vegetation are to be maintained in a functional and diverse condition for young sage-grouse that depend on forbs and insects associated with these areas.  BLM Sagebrush Guidance, 21.  Where livestock use is degrading riparian areas, fences may be used if the impacts of the fence are outweighed by the improved habitat quality.  BLM Sagebrush Guidelines, 21.  In any event, fences should not be allowed within 2 km of active leks, and unnecessary fences should be removed, or, at a minimum, marked with flagging to prevent collisions.  (Braun 2006), 11; Wyoming Guidelines (2007), 26; see also BLM Sagebrush Guidelines (2204), 20 (noting BLM should consider “[i]mpacts of livestock congregation against fences and its effect on sage-grouse habitat near leks, nesting and wintering areas”).  In sum, improved grazing management is recognized as the “least expensive practice to restore degraded sagebrush steppe and should have the highest priority.”  (Braun 2006), 12.  To that end, “the importance of annual and seasonal range monitoring and subsequent removal of livestock as utilization reaches capacity cannot be over-emphasized.”  (Holloran 2005, Appendix C-27).      

As for energy development impacts, well density should be no greater than one well per section within 3 km of a lek.  (Holloran 2005), 58.  At a minimum, all areas within 5 km of known leks in suitable breeding habitat should be protected from development, including drilling and road construction.  (Holloran 2005), 58; Clait E. Braun, A Blueprint for Sage-Grouse Conservation and Recovery (2006), 5.  Sage-grouse winter habitat should be protected against development, as well.  Doherty et al., Greater Sage-Grouse Winter Habitat Selection and Energy Development (2007) (In Press).  Oil and gas developers should be required to install sound muffling devices on noisy gas field structures within 5 km of a lek, decrease vehicle traffic, and install raptor perching deterrents on gas field structures.  (Holloran 2005), 58; BLM Sagebrush Guidelines (2004), 19.  Existing roads within 5 km of active leks should have seasonal closures from March 1 to June 20.  (Braun 2006), 15; see also BLM Sagebrush Guidelines (2004), 19 (recommending that new roads be placed in areas that do not impact leks, nesting, early brood-rearing, and winter habitat, riparian areas, and springs and wetlands).  

WWP recognizes, of course, that energy development itself is not a part of the grazing permit renewal process; BLM, however, cannot address adequately its proposed grazing decision without analyzing the cumulative impacts from  – and mitigation measures of – nearby energy development.  Indeed, the best management option for offsetting sage-grouse displacement resulting from energy development is to maintain or increase the carrying capacity of off-site habitats, including grazing allotments.  See (Holloran 2005), 59-60, 111 (“Our results suggest that protection and enhancement of greater sage-grouse populations inhibiting areas adjacent to natural gas fields could be required to maintain regional population levels.  Off-site mitigation measures aimed at minimizing the negative consequences of natural gas development on regional populations imply the need for a refugia approach to species conservation.”).  

NEPA’s “Hard Look”:  Direct and Indirect Impacts

BLM violated NEPA by failing to take a “hard look” at the impacts of livestock grazing on sage-grouse habitat.  An EA, like an EIS, “must not only reflect the agency’s thoughtful and probing reflection of the possible impacts associated with the proposed project, but also provide a reviewing court with the necessary factual specificity to conduct its review.”  Silverton Snowmobile Club v. U.S. Forest Service, 433 F.3d 772, 781 (10th Cir. 2006) (quotation omitted) (applying “hard look” requirement to an EA).

The “hard look” is especially important where, as here, BLM-designated sensitive species such as sage-grouse are present.  As discussed above, where sensitive species are present on BLM lands, BLM must use the same protective measures BLM uses to protect “candidate species” to ensure that BLM does not contribute to the need for the species to become listed under the Endangered Species Act (ESA).  See BLM Manual 6840-Special Status Species Management, at .01 (“Conservation of special status species means the use of all methods and procedures which are necessary to improve the status of federally listed species and their habitats to a point where their special status recognition is no longer warranted.”) (emphasis added).  Such protective measures include “developing . . . site-specific management plans . . . that include specific habitat and population management objectives designed for conservation, as well as management strategies necessary to meet those objectives.”  BLM Manual 6840 - Special Status Species Management, .06C2(b).  BLM shall also, to the extent practicable, determine the “distribution, population dynamics [i.e., trends], current threats, abundance, and habitats needs” for sensitive species on BLM lands.  BLM Manual 6840 - Special Status Species Management, .06C1.  Given BLM’s stated concern for sensitive species, NEPA’s “hard look” requirement is particularly important where BLM’s authorization of grazing may contribute to the eventual listing of sage-grouse – and other sensitive species – under the ESA.  See, e.g., WWP v. U.S. Forest Service, CV-06-277 (D. Idaho, December 4, 2007) (reversing U.S. Fish & Wildlife Service’s refusal to list sage grouse under the ESA).  

Here, BLM’s cursory review of the impacts of grazing on sensitive species does not satisfy NEPA’s “hard look” mandate.  BLM failed to even identify current sage-grouse population numbers or key habitat locations, and ignored the vast scientific literature concerning livestock grazing and energy development impacts on sage-grouse and their habitats, as described above.  By ignoring the science describing impacts on sage-grouse, and ignoring the various methods of addressing those impacts, BLM has made an uninformed – as well as an unwise – decision, in violation of NEPA and BLM’s own management principles.  See Utah Shared Access Alliance v. U.S. Forest Serv., 288 F.3d 1205, 1207–08 (10th Cir. 2002) (noting that NEPA “prohibits uninformed—rather than unwise—agency action”); BLM National Sage-Grouse Habitat Conservation Strategy (2004), 7 (“The BLM will use the best available science … to develop conservation efforts for sage-grouse and sage-grouse habitats.”).  
NEPA’s “Hard Look”:  Cumulative Impacts

BLM further violated NEPA by failing to consider adequately the cumulative effects of present and potential local energy development and multiple permit renewals in the same geographic region.  NEPA’s “hard look” requirement includes considering any impacts that “result[] from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.”  40 C.F.R. § 1508.7 (emphasis added).  Cumulative impacts “can result from individually minor but collectively significant actions taking place over a period of time.” Id.  For example, in a 2002 paper, BLM condemned NEPA cumulative impact analyses that failed to consider impacts outside the immediate project area, especially where wide-ranging wildlife species such as sage-grouse are present:

Historically many [NEPA] analyses for natural resource impacts on federal public lands have not adequately considered the cumulative effects of management actions, particularly for impacts to the total habitat required through time by wide-ranging wildlife species such as sage grouse . . . .  Impact analyses, particularly at the project level, has frequently been limited to using [EAs] to describe impacts that would occur within an immediate project are or within local field office or ranger district boundaries.  Little to no ecological consideration was given to the ways in which local actions affecting natural resources within any given administrative unit were complementing, or conflicting with, the impacts to those same resources as a result of decisions and actions taking place in another part of their range.
Management Considerations for Sagebrush (Artemisia) in the Western United States:  a selective summary of current information about the ecology and biology of woody North American sagebrush taxa (BLM 2002) (“Management Considerations”), at 19 (emphasis added).  

To address the complex issue of cumulative effects, BLM recommended using a CEQ handbook, Considering Cumulative Effects Under NEPA, as guidance for land managers.  In this handbook, CEQ cites “degradation of rangeland from multiple grazing allotments and the invasion of exotic weeds” as an example of a situation warranting a cumulative effects analysis.  Considering Cumulative Effects Under NEPA (CEQ 1997), at 1-2.  The affected environment section of a cumulative impacts analyses will likely “require wider geographic boundaries and a broader time frame” than those used in the direct effects analysis.  Considering Cumulative Effects Under NEPA (CEQ 1997), at 1-2.  Indeed, the geographic areas to be considered for impact analysis “may be very large, such as sub-basins” where wide-ranging species are present.  Management Considerations, at 19.  Thus, BLM must analyze impacts occurring outside of the immediate project vicinity. 

Furthermore, the preparation of an EA, rather than an EIS, does not excuse BLM from its NEPA obligation to consider cumulative effects of actions occurring over a large geographic area.  See Considering Cumulative Effects, at 1-4 (“[B]ecause EAs focus on whether effects are significant, they tend to underestimate the cumulative effects of their projects.  Given that so many more EAs are prepared than EISs, adequate consideration of cumulative effects requires that EAs address them fully.”); see also Klamath-Siskiyou Wildlands Center v. BLM, 387 F.3d 989 (9th Cir. 2004) (analyzing inadequate discussion of cumulative impacts in an EA).  A cumulative effects analysis “must be more than perfunctory.” Klamath-Siskiyou, 387 F.3d at 994 (internal quotations and citations omitted).  “General statements about possible effects and some risk do not constitute a hard look absent a justification regarding why more definitive information could not be provided.”  Id.


Here, BLM failed to consider in its EA the cumulative impacts of multiple permit renewals in the same geographic area.  As noted above, scientific literature – including BLM’s own reports and studies cited by BLM – is replete with discussions of grazing-related impacts to sage-grouse populations and habitat, yet BLM ignored these well-documented impacts in this EA.  BLM further ignored scientific guidelines formulated to address those impacts, including BLM’s own recommendations and those of its working group partners.  BLM’s incremental, allotment-by-allotment approach ignores the cumulative, collective impacts to sage-grouse habitat in the region, in violation of NEPA.

Furthermore, the EA is devoid of any meaningful examination of the likely cumulative impacts of local energy development.  As noted above, the construction of roads, drilling pads, and other infrastructure negatively affects habitat by facilitating increased predation on sage-grouse, introducing weedy exotics, and displacing sage-grouse from leks as well as critical nesting, brood-rearing, and over-wintering areas.  BLM’s failure to consider these impacts, in addition to the impacts associated with grazing authorized on nearby allotments, violates NEPA.  To the extent BLM did mention any cumulative effects, its “analysis” was merely perfunctory and did not satisfy NEPA’s “hard look” requirement.

� Within the entire Powder River Basin, over 80% of the surface ownership where CBNG development is occurring is private, but about 75% of the mineral reserve is federally owned and operated by BLM.  U.S. Fish & Wildlife Service, 90-day Finding for Petitions to List the Greater Sage-Grouse as Threatened or Endangered, 69 Fed. Reg. 21484, 21488 (April 21, 2004); Walker et al., Sage-Grouse Population Repsonses to Energy Development and Habitat Loss (2007) (in press).  BLM must consider the impacts of actions taken on non-federal land in its cumulative effects analyses.  See 40 C.F.R. § 1508.7 (defining a cumulative impact as “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions”) (emphasis added).  





